
CORONAVIRUS 

 
As the coronavirus (COVID-19) is a novel and fluid situation, the Firm has been 

providing updated information on how the coronavirus will impact the defense of workers’ 
compensation claims in each of the seven Midwest states where we defend employers. 
As developments occur, we will continue to provide you with updated information on this 
topic. Many states have issued Orders now only allowing essential businesses to remain 
open due to the coronavirus. At this time, for each of the seven Midwest states, the Firm 
will address the question as to whether employees of non-healthcare essential 
businesses would be entitled to workers’ compensation benefits if they contract the 
coronavirus while at work. We are addressing this question under the presumption that 
legislation is not passed where such employees would be statutorily found to be entitled 
to workers’ compensation benefits. 
Illinois  

 

In Illinois, we believe that depending on the facts of your case, certain employees could be able to 
prove entitlement to workers’ compensation benefits due to contracting the coronavirus. With that said, 
we will analyze the arguments of the employees and the defenses of the employers.  

The Illinois Workers’ Compensation Act is silent with regards to whether infectious diseases are 
compensable. However, under the Illinois Occupational Disease Act, (the “Act”), an “Occupational 
Disease” is defined as a disease arising out of and in the course of the employment or which has 
become aggravated and rendered disabling as a result of the exposure of the employment. 820 ILCS 
310/1(d). Specifically, the disease shall arise out of a risk peculiar to or increased by the employment 
and not common to the general public. Id. A disease shall be deemed to arise out of the employment 
if there is apparent to the rational mind, upon consideration of all the circumstances, a causal 
connection between the conditions under which the work is performed and the occupational disease. 

In Illinois, an employee of an essential business, similar to any other Illinois employee, still must meet 
their burden of proof in attempting to obtain workers’ compensation benefits as a result of contracting 
the coronavirus at work. If an essential business employee contracts the coronavirus at work, the 
employee will have to argue that this exposure arose out of their employment as they were at an 
increased risk not faced by the general public.  

If the coronavirus was contracted after the stay at home order was issued in Illinois, the employee will 
argue that the increased risk was having to work because of being employed by an essential business. 
Such employees will argue that they are prevented from isolating themselves from the general public 
(i.e. the majority of the State). However, your company still has to analyze each fact pattern on a case 
by case basis because currently, there is no law in Illinois stating that simply being an employee of an 
essential business entitles you to workers’ compensation benefits if you contract the coronavirus at 
work. 

For example, if a grocery store worker contracts the coronavirus, that employee could argue that they 
are now placed at an increased risk of being infected by someone at the grocery store because they 
are now more exposed to the general public as a result of the stay at home order. In analyzing this, 



the more the grocery store worker is working, the greater the chance that person is of being exposed 
who someone infected with the coronavirus which increasing their chances of establishing an 
increased risk not faced by the general public. 

You do have potential defenses. First, you can argue that the coronavirus is causing a pandemic in 
that the general public is exposed proven by the fact of how easily and quickly it has spread throughout 
the State and the world. Of course, the employee will still argue that the stay at home order in Illinois 
(which is not in place in every state) weakens this first defense but as this is an issue of first impression, 
you still can argue this is a virus where the general public is exposed. 

Next, even if the grocery store worker (or any essential employee) can prove that being at work places 
them at an increased risk not faced by the general public because of the stay at home order, to receive 
workers’ compensation benefits, the employee still has to meet their burden of proof that they 
contracted the coronavirus at work. In other words, the employees still have to prove that their current 
condition of ill-being (i.e. the coronavirus) is related to being at work.  

In relation to the grocery store employee, if that employee is the only one in the store who contracts 
the coronavirus, you have a stronger argument that there is insufficient proof to establish the virus was 
contracted at work. The employee may try to argue that in light of the pandemic, they could have been 
infected from a customer (but we would argue that an employee cannot speculate in attempting to 
prove their case). With that said, if multiple co-workers at the same store have the coronavirus, the 
employee will have a stronger argument in proving the virus was contracted at work. 

The employee may attempt to obtain benefits under the Illinois Occupational Diseases Act. Specifically 
they cite in the statute the following: “A disease shall be deemed to arise out of the employment if 
there is apparent to the rational mind, upon consideration of all the circumstances, a causal connection 
between the conditions under which the work is performed and the occupational disease”. While an 
employee would have a stronger argument citing this statute if working in the healthcare industry, the 
argument does not carry as much weight for someone working at a grocery store. Again, similar to the 
Illinois Workers’ Compensation Act, the employee still has to prove a causal connection between the 
coronavirus and being exposed to it at work. If other co-workers do not have the virus, we would argue 
that it is speculation to argue it was contracted at work just because they were exposed to the general 
public (unless of course the employee can prove a customer in the store that they were exposed was 
also infected with the virus). 

In summary, as general practice, we continue to recommend denial of claims related to contracting 
COVID-19 (with the exception of medical personnel working in the healthcare industry and employees 
required to travel internationally to countries known to be dealing with the virus). However, with respect 
to non-healthcare essential business employees, each fact pattern will have to be analyzed on a case 
by case basis in determining if such employees can establish a compensable coronavirus claim. 
Specifically, as a result of their job duties, how exposed are they to other co-workers and members of 
the general public? Also, regarding causal connection, you want to review the evidence in determining 
the chances of the employee being able to establish that their contraction of the coronavirus is causally 
related to their being at work. 

 

 

Indiana  

 



           The Indiana Worker’s Compensation Board issued the below notice on April 2, 2020 regarding 
employees who claim COVID-19 as a worker’s compensation injury. Our position is that an employee 
who claims COVID-19 as a worker’s compensation injury must prove that exposure to the virus arose 
out of and in the course of his employment and that it is not an “ordinary disease of life.” This is a high 
standard that generally requires evidence of others in the same workplace contracting the disease and 
supporting documentation. Given the highly contagious nature of COVID-19, there are some types of 
employees that may be able to more readily prove exposure at their place of employment, such as 
first responders and healthcare providers. Though the Board requests employers to consider policies 
of presumptive compensability for certain COVID-19 claims, we recommend claims be handled on a 
case by case basis as every case is unique. Finally, please remember that in Indiana the definition of 
“employer” includes the carrier or TPA. Though this announcement refers to the “employer” rather 
than the carrier, it does not and should not affect the policy terms between the carrier and the insured 
regarding who makes claims determinations. 

 

NOTICE FROM THE INDIANA WORKER’S COMPENSATION BOARD 

 

The agency has received numerous questions regarding worker’s compensation coverage for 
employees who contract Covid-19, particularly those on the front lines. In Indiana, workers’ 
compensation benefits are paid by employers, not the State. Under our laws, the State cannot tell 
employers they must automatically cover employees who contract Covid-19. Whether an individual 
contracts the virus in the course and scope of their employment is a determination that must initially 
be made by the employer. This decision is routinely made at the time the employee notifies the 
employer of the injury, or in this case, contraction of the virus.  

 

It is well accepted that first responders, as defined in P.L.113-2020, and health care providers, as 
defined at IC 16-18-2-163, as well as others directly involved in the provision of services to those 
exhibiting symptoms of Covid-19 are more susceptible to contraction of the disease as a direct result 
of their work duties. Others whose jobs necessarily entail close interaction with many people in a public 
setting are also more vulnerable to exposure and possible infection than those working remotely or in 
a limited office setting.  

 

Employers are urged to consider making a prospective decision as to whether any vulnerable segment 
of their workforce will be presumptively covered under the provisions of the Indiana Worker’s 
Compensation Act should they: 

 

a)      Be quarantined at the direction of the employer due to a confirmed or suspected Covid-19 
exposure, 

b)     Receive a Covid-19 diagnosis from a physician without a test, 

c)      Receive a presumptive positive Covid-19 test, or 

d)     Receive a laboratory-confirmed Covid-19 diagnosis. 

 

https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMDA0MDIuMTk2NTQyMjEiLCJ1cmwiOiJodHRwOi8vaWdhLmluLmdvdi9sZWdpc2xhdGl2ZS8yMDIwL2JpbGxzL2hvdXNlLzExOTgjZG9jdW1lbnQtNjlmOTkyNTAifQ.eAklXR0U2KJI0iKjCJNN3JXScWm9OeRRwJyew495RVc/br/76957841160-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMDA0MDIuMTk2NTQyMjEiLCJ1cmwiOiJodHRwOi8vaWdhLmluLmdvdi9sZWdpc2xhdGl2ZS9sYXdzLzIwMTkvaWMvdGl0bGVzLzAxNi8jMTYtMTgtMi0xNjMifQ.mgpbDiqHc0UsGmirqBrjx5DAjFtyXyLXSs66ZoRbQaQ/br/76957841160-l


Employers are encouraged to relay such decisions to their workforce and workers’ compensation 
insurance carrier/third party administrator as soon as possible in order to allay fears and expedite the 
claims process. Plans of action upon any occurrence listed above should also be communicated. 

 

           Please contact the Indianapolis office of Hennessy & Roach if you have any questions or 
concerns about the Board’s Notice or the impact of COVID-19 on Indiana worker’s compensation in 
general. 

 

 

Kansas 

 

In Kansas, K.S.A. 44-5a01(b) defines occupational disease as follows: 

 

"Occupational disease" shall mean only a disease arising out of and in the course of the employment 
resulting from the nature of the employment in which the employee was engaged under such 
employer, and which was actually contracted while so engaged. "Nature of the employment" shall 
mean, for purposes of this section, that to the occupation, trade or employment in which the employee 
was engaged, there is attached a particular and peculiar hazard of such disease which distinguishes 
the employment from other occupations and employments, and which creates a hazard of such 
disease which is in excess of the hazard of such disease in general. The disease must appear to have 
had its origin in a special risk of such disease connected with the particular type of employment and 
to have resulted from that source as a reasonable consequence of the risk. Ordinary diseases of life 
and conditions to which the general public is or may be exposed to outside of the particular 
employment, and hazards of diseases and conditions attending employment in general, shall not be 
compensable as occupational diseases, …. 

 

The key terms in Kansas are “nature of the employment”, “particular and peculiar hazard”, “special 
risk”, and “ordinary diseases of life.” As a general rule, virus related illnesses would not be viewed as 
compensable due to consideration as an ordinary disease of life and condition to which the general 
public is or may be exposed to outside of the particular employment. However, “nature of 
employment”, can create a particular and peculiar hazard of disease in excess of the hazard of such 
disease in general. The few Kansas decisions on virus related claims have found compensability in a 
limited number of claims involving medical professionals. The arguments would easily translate to first 
responders. However, I’m going to take a slightly harder line with non-healthcare essential 
businesses. The current Kansas “stay home” order is pretty broad on what would be considered non-
healthcare essential businesses and include several business types that individuals will still regularly 
patronize in their non-employment lives. With the increased prevalence of community spread of 
COVId-19, the argument of special risk stemming from the nature of employment becomes 
diluted. The employees of non-healthcare essential businesses make the same trips for food, gas, 
medicines, necessary goods in their non-employment lives. I think the burden still rests with the 
employee to prove, not merely allege, exposure in the workplace. 

 



 

Wisconsin 

 

In Wisconsin, non-healthcare essential business employees would not be presumed to have 
contracted COVID-19 from work activities, but their claim is that much stronger than an average 
employee outside of an essential line of work. This is less about the fact of being essential than it is 
about generally continuing work while the vast majority of the public is subject to the Governor of 
Wisconsin’s Stay at Home Order. Legislation would be required to change the relative burdens of 
proof, and if applied retroactively would create serious due process problems. Such a legal change 
could be reasonably anticipated not for today’s claims, but perhaps for those in the next wave that 
arrives after we all return to our lives.  

 

The need to be present at work does not necessarily prove exposure. We do not have an increased 
risk analysis in this state. Non-healthcare essential business employees need to interface with the 
public, and then clean and sanitize areas where potentially infected persons are present. This could 
present a compensable occupational exposure to a flu-like illness. The causation tests in these types 
of cases are very easy to satisfy as work only must contribute to the development of the condition, not 
be the sole cause. Shelby Mut. Ins. Co. v. Dep't of Indus., Labor & Human Relations of State, 109 Wis. 
2d 655, 659–60, (Ct. App. 1982). There may be an issue with an occupational exposure claim as one 
day of exposure can lead to an occupational disease claim. Guimeny v. Cty. Concrete Corp. & Zurich 
American Ins., Claim No. 2004-017501, (July 11, 2006). However, at this point, a claimant cannot 
obtain an occupational exposure opinion to the requisite degree of medical certainty based on difficulty 
isolating exposure to the virus. This creates problems both proving and disproving the claim, which is 
why the idea of presumptions being enacted in legislation is likely. The issue is less about how easy 
our occupational disease causation test is to satisfy than it is about the facts surrounding potential 
exposure itself—if the exposure is there, then liability will follow.  

 

We recommend employers with non-healthcare essential business deny any initial claim, and then 
take aggressive responsive action to avoid the next claims, which become much more difficult to 
defend. If there is a possibility of a positive case, we recommend: obtaining a lab confirmed diagnosis 
of COVID-19; paying, if possible, sick pay or other pay continuation while awaiting results to potentially 
discourage workers’ compensation claim filings, and consider reassurance on medical expense 
coverage outside workers’ compensation; mitigating other risks to avoid a more widespread outbreak 
through immediate removal and quarantine of any employees with whom this person had contact 
within 14 days and thoroughly cleaning all touch points and areas where this employee commonly 
worked; and considering the requirement of medical proof of work-related exposure or note from 
physician supporting causal relationship between diagnosis and work activities, with a records review 
follow-up confirm potential causation defense based on timing of onset of symptoms, nature and 
timeframe of work conducted.  

 

 

Nebraska 



 

Short Answer: No. 

 

Long Answer: Generally speaking, in order to recover under the Nebraska Workers' Compensation 
Act, a claimant has the burden of proving by a 

preponderance of the evidence that an accident or occupational disease arising out of and occurring 
in the course of employment proximately caused an injury which resulted in disability. An "accident" is 
defined as an unexpected or unforeseen injury which occurs suddenly and violently, producing at the 
time objective symptoms of an injury. In order for an accident to be compensable, the claimant must 
prove that the accident arose out of and in the course of employment. An "occupational disease" is 
defined as a disease which is due to causes and conditions which are characteristic of and peculiar to 
a particular trade, occupation, process, or employment and excludes all ordinary diseases of life to 
which the general public is exposed. In order for an occupational disease to be compensable, the 
claimant must prove that the occupational disease arose out of and in the course of employment. If 
the Court views the compensability question in terms of an accident, the claimant would arguably have 
to prove by a preponderance of the evidence that he/she had Coronavirus exposure at work, and that 
the exposure at work more likely than not caused them to contract the virus in contrast to the countless 
other exposures the person might have had outside of work. Given the widespread nature of COVID-
19, this could prove difficult for the claimant. If the Court views the compensability question in terms 
of an occupational disease, the difficulty for the claimant becomes whether the 

claimant can demonstrate both that COVID-19 is specific to their occupation and that it is not an 
ordinary disease of life to which the general public is exposed. This would likely be downright 
impossible for Claimants to do.  

 

Missouri  

Initially, the answer to this question requires an analysis of the Missouri Statute regarding 
Occupational Diseases.  Section 287.067 RSMo. states the following: 

  1.  In this chapter the term "occupational disease" is hereby defined to mean, unless a 
different meaning is clearly indicated by the context, an identifiable disease arising with or without 
human fault out of and in the course of the employment.   Ordinary diseases of life to which the general 
public is exposed outside of the employment shall not be compensable, except where the diseases 
follow as an incident of an occupational disease as defined in this section.  The disease need not to 
have been foreseen or expected but after its contraction it must appear to have had its origin 
in a risk connected with the employment and to have flowed from that source as a rational 
consequence. 

  2.  An injury or death by occupational disease is compensable only if the occupational exposure 
was the prevailing factor in causing both the resulting medical condition and 
disability.  The "prevailing factor" is defined to be the primary factor, in relation to any other factor, 
causing both the resulting medical condition and disability.  Ordinary, gradual deterioration, or 
progressive degeneration of the body caused by aging or by the normal activities of day-to-day living 
shall not be compensable.  Note:  This means that the prevailing factor analysis must be part of the 



compensability determination, not just whether the employee was at an increased risk to exposure 
and was exposed. 

At this point in time in Missouri, we can only provide a qualified answer to this question due to 
the fact the MO Governor has not issued a statewide SHELTER-IN-PLACE Order.   The Governor has 
decided to leave it up to the individual Counties to decide whether to implement a SHELTER-IN-
PLACE Order.  This is important because whether a SHELTER-IN-PLACE Order is in effect in the 
County where the employee is exposed could impact the possible defenses available.    

If a SHELTER-IN-PLACE Order is in effect for the County in which the employee is working 
and contracted the COVID-19 virus, we believe the employee would likely have a compensable claim 
under the MO Workers’ Compensation Statute.  In order to establish a compensable claim, the 
employee must be able to establish his/her contraction of the COVID-19 virus had its origin in a risk 
connected to his/her employment and flowed from that source as a rational consequence.  In 
evaluating this causal relationship element, the Courts examine whether the employee showed their 
injury (contraction of the virus) resulted from a hazard or risk to which the employee would not be 
equally exposed to in non-employment life.  Gleason v. Treasurer of the State of Missouri, 455 S.W.3d 
494 (Mo. App. W.D. 2015); citing Miller v. Missouri Highway & Transportation Commission, 287 S.W. 
3d 671 (Mo. Banc 2009). 

When a SHELTER-IN-PLACE Order is in effect, employees of essential businesses would 
likely have more contact with individuals who could potentially transmit the virus and would therefore 
have a greater risk of exposure to the virus than they would in their non-employment life.  Because in 
their non-employment life they would be abiding by the SHELTER-IN-PLACE Order and thus would 
not be as likely to encounter individuals with whom they work with or members of the general public.   

Alternatively, if a SHELTER-IN-PLACE Order is not in effect in the County in which the 
employee is working and he/she contracts the COVID-19 virus, we believe an argument could be 
made that their claim may not be found compensable.  Due to the wide-spread nature of the virus, it 
would be difficult for an employee to show their contraction of the virus had its origin in a risk connected 
to their employment which is greater than that which the employee faces in their non-employment life. 

 

The basis for this argument is that if no SHELTER-IN-PLACE Order is in effect for the County 
where the employee works, then all residents and employees of that County have the ability to carry 
on with their normal daily living activities, including going to work.  Therefore, the employee would 
essentially have the same risk for exposure to the virus at work as he/she would have in their non-
employment life. As a result, it would be more difficult for the employee to prove their employment 
placed them at an increased risk for contracting the COVID-19 virus.  This analysis becomes more 
complex if an Employee lives in a County where a SHELTER-IN-PLACE Order is in effect but works 
in a County where a SHELTER-IN-PLACE Order is not in effect or vice-versa.   

Given the current unprecedented nature of this COVID-19 pandemic, it is very possible 
Administrative Law Judges in Missouri will give deference to an employee who has contracted the 
virus regardless of whether a SHELTER-IN-PLACE Order is in effect.   

In Missouri, COVID-19 claims for non-healthcare employees of essential businesses will 
require a fact-intensive analysis. In part, this is due to the fact some SHELTER-IN-PLACE orders may 
differ between counties on what non-healthcare businesses are deemed essential and can remain 
open or may be exempted from the order altogether.  For example, if an employee works at a 



landscape company and one County’s particular SHELTER-IN-PLACE order allows this type of 
business to remain open through an exemption, whereas another County’s order does not, the 
outcome and arguments available for compensability may differ. 

If Missouri’s Governor institutes a statewide SHELTER-IN—PLACE Order, we believe the 
likely presumption of compensability for claims involving healthcare workers and first-responders will 
be expanded to include non-healthcare employees of “essential businesses” based on the theory they 
were at risk for contracting the COVID-19 virus to a greater degree than they would have been in their 
non-employment life.  With that said, a thorough investigation should be conducted to determine what 
other sources of exposure the employee may have had since it is possible a spouse, child, or friend 
could have also been an exposure source that is more likely and probable.  Furthermore, an inquiry 
into how much contact the employee actually had with potential sources of the COVID-19 virus should 
also be examined since an employee who has limited or no contact with the public or fellow coworkers 
is less likely to contract the virus from a workplace exposure. 

 

 

Iowa 

 

Short Answer: No. 
 
Long Answer: Under Iowa law, compensation may be owed for two types of events that arise out of 
and in the course of employment. The first type of event, under Chapter 85, is for personal injuries, 
defined to mean “an injury to the body, the impairment of health, or a disease, which comes about, 
not through natural building up and tearing down of the human body, but because of a traumatic or 
other hurt or damage to the health or body of an employee.” The second type of event, under 
Chapter 85A, is for injurious exposure to a workplace hazard that results in an occupational disease, 
normally arising from repeated traumatic exposure to toxic chemicals or harmful agents. It is unlikely, 
absent special legislation that contraction of COVID-19 would meet the definition of injury or 
occupational disease under the statute and current case law.  
 
For an injury to be compensable, there must be a causal relationship between the work 
accident/exposure and the claimed injury. It must be a rational consequence of a hazard connected 
to the employment and a substantial factor in bringing about the result. For the most part, causation 
is generally considered the purview of medical experts and expert medical opinions are 
required. The ever-increasing spread of COVID-19 appears to be rampant and many may not even 
be aware they are infected. It is difficult to imagine a medical expert opining there is a causal 
connection between the workplace and contraction to a reasonable degree of medical certainty in 
the majority of cases. Further even in those limited exceptions were causation could be established 
within a reasonable degree of medical certainty, the Iowa Supreme Court has only recognized a 
limited exception in which exposure to infectious disease can be considered a workers’ 
compensation “injury,” and requires the exposure to occur by some unexpected or abnormal 
circumstances before it could be considered a compensable workers’ compensation injury. Further, 
while it may seem the contraction of COVID-19 could be an injurious exposure causing an 
occupational disease under Iowa law, in order to be compensable the disease must have a direct 
causal connection to the employment, following as a natural incident from an injurious exposure 
occasioned by the nature of the work. It must be incidental to the character of the business, 
occupation, or process of the employer. The disease must have its origin in a risk connected with the 
employment and result from that risk. Most importantly, it must not result from a hazard to which an 



employee would have been equally exposed outside the work environment. The occupational 
disease law also contemplates repeated traumatic exposure, which is usually uncharacteristic of 
catching a virus.  
 
Given the above, it is unlikely that employees of non-healthcare essential businesses would be 
entitled to workers’ compensation benefits based on an allegation of workplace exposure to COVID-
19.  
 

 


